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STATE SUPERANNUATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 17 August. 

MR C.C. PORTER (Bateman — Treasurer) [3.13 pm] — in reply: I believe on the last occasion we dealt 
with this bill, I was replying to the second reading debate and to comments made by the Leader of the 
Opposition and the members for Nollamara and Cannington. I might make three brief comments before we go 
into consideration in detail. The first relates to the fact that this bill unequivocally provides for only one-way 
choice. That was mentioned by the member for Nollamara on a number of occasions. That is clearly the case, 
although I respectfully say that we should not overlook why that is important and exactly how important it is.  

The DEPUTY SPEAKER: Members, settle down please! 

Mr C.C. PORTER: The fact that public servants do not have choice in their superannuation fund means not 
merely that the people presently employed in the public service are unable to choose their superannuation service 
provider; but also that prospective employees, likewise, will not have a choice. Indeed, many of them will have 
accounts with other organisations from previous employment. It seems clear, as a matter of logic, that that will 
be a feature of the present system, which is something of a disincentive for people who choose to work in the 
public sector when other options might be available to them.  

The member for Nollamara made the point that this bill does not allow for two-way choice. That is the case.  

Several members interjected.  

The DEPUTY SPEAKER: Members!  

Mr C.C. PORTER: One of the points made during the second reading debate was that certain legal constraints 
act upon this government just as they acted upon the Labor government. They have, first of all, put a stop to the 
mutualisation process. They have, secondly, put a stop to the idea that another form of reform could be adopted 
that would allow for two-way choice. It seems to the government that the only way the constitutional status of 
the old West State Super scheme could be preserved would be, in effect, to split GESB and then allow 
superannuation services to be provided by GESB itself, with the old West State Super schemes remaining with 
only one-way choice. While it is possible that that two-way choice could have proceeded without mutualisation, 
one of the inevitable results of that approach would mean that a government agency was providing 
superannuation services to private sector employers and, presumably, employees who were competing directly 
with other private sector superannuation service providers in what is already a well-established and highly 
competitive superannuation market. For the benefit of the member for Nollamara—no doubt we will discuss this 
in consideration in detail—this government simply made a choice that if that is the only two-way option open to 
it, it will not be pursued because this government does not see the state of Western Australia through the — 

The DEPUTY SPEAKER: I have asked the house three times to settle down. Member for Wanneroo, will you 
please leave the chamber if you want to have a private meeting. The same goes for you, member for Midland. 
Member for Midland!  

Mr C.C. PORTER: Thank you, Mr Deputy Speaker. This government of Western Australia has just made a 
choice that the only way to provide a two-way option in the superannuation market for GESB is to establish part 
of GESB at least as a competitor to private superannuation providers, and that is not a core function of 
government. We did not see how that was likely to immediately provide additional benefits to current members 
of GESB. No doubt during the consideration in detail stage we will go through the legal constraints that apply to 
the government in devising this part for reform.  

I will close this portion of the debate by saying that the opposition leader wanted some indication about what the 
future might hold for further reform for GESB. It says quite clearly in the second reading speech that this bill 
obviously amends the State Superannuation Act to provide for the implementation of the recommendations of 
the Whithear report, which will allow GESB to refocus on the core business of managing state superannuation 
schemes and overseeing the delivery of superannuation services to state government employees and employers. 
It was also noted in the second reading speech — 

Both the Whithear report and the commonwealth’s Cooper review have noted that members with small 
accounts will be able to realise substantial fee savings through consolidation of these accounts.  

It was also noted in the second reading speech that this bill recognises that in the longer term we may need to 
consider further reform. As the state becomes a procurer rather than a provider of superannuation services that 
are otherwise efficiently obtainable in the private sector, this may mean in the long run that it is necessary to 
explore the market for an alternative default fund for new public sector employees at some time in the future. 
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That will very much depend upon whether there is a decline, and how rapid and substantial the decline may be in 
the size of the funds under management by virtue of having what we consider to be the baseline requirement of 
free choice for public servants to make a decision about precisely which superannuation provider, whether it is 
GESB or a private sector provider, will manage their superannuation. I understand that we will be going into 
consideration in detail. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4: Act repealed — 

Mr W.J. JOHNSTON: I would like an explanation on how this clause works. It states — 

The State Superannuation Amendment Act 2007 is repealed. 

That seems pretty straightforward on the face of it; I understand that those amendments would allow for 
mutualisation. But the explanatory memorandum states that the clauses amended by the previous act still stand. I 
want to know how that works.  

Mr C.C. PORTER: The explanatory memorandum was meant to convey that some of the outcomes that 
occurred pursuant to the reform based on the previous amending act, which is now being repealed, are 
maintained and are ongoing; therefore, they are not dependent on the sections that come out of the State 
Superannuation Act 2000. 

Mr W.J. JOHNSTON: Therefore, this bill will take account of the things that the Treasurer wants to keep out 
of the 2007 act? 

Mr C.C. PORTER: That is correct. 

Clause put and passed. 

Clauses 5 to 9 put and passed. 

Clause 10: Section 6 amended — 

Mr W.J. JOHNSTON: I want a clarification from the Treasurer. If I read this right, the functions of the 
Government Employees Superannuation Board are no longer to administer this act because section 6(1)(a) will 
be deleted. What is the reason for that change? 

Mr C.C. PORTER: I am instructed that the purpose is that the board be delineated with responsibility for 
managing the fund, but the minister, in this case the Treasurer, becomes the responsible person under the act. 

Clause put and passed. 

Clauses 11 to 23 put and passed. 

Clause 24: Section 35 amended — 

Mr W.J. JOHNSTON: We are trying to run through these as quickly as we can. The member for Nollamara 
seeks to understand why the directions to the board have to be complied with in seven days, but the tabling of the 
direction by the Treasurer is to be within 14 days. Is there a particular policy reason for that? I am happy for the 
Treasurer to answer by way of interjection. 

Mr C.C. Porter: It is an existing power for the Treasurer to give directions; I do not understand that it has ever 
previously been exercised. I think seven days have been chosen as opposed to 14 or 21 because it is just a matter 
of the consistency of parliamentary counsel drafting with other such directions. If I recall correctly, in some of 
the other abilities I have with boards under my purveyance to direct, often seven days is the time within which 
the directions need to be abided by.  

Mr W.J. JOHNSTON: In the second reading debate I asked about the extent to which the Treasurer is able to 
direct the board. I seek clarification because of the position that I put in the second reading debate that 
principally the board should be administering the fund. I seek clarification on the extent of the expectations of 
the Treasurer interfering in the operation of the fund. 

Mr C.C. PORTER: The things I think are contemplated and empowered by that are directions as a matter of 
government policy. Proposed section 35(1) states — 
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The Treasurer may give directions to the Board 

Subject to the Statutory Corporations (Liability of Directors) Act 1996 — 

I cannot give any direction that would conflict with that piece of legislation — 

the Treasurer may give written directions to the Board with respect to its functions and powers, either 
generally or with respect to a particular matter. 

Therefore, my directions to the board are limited by the Statutory Corporations (Liability of Directors) Act and 
by reference to the function and powers that exist. Those might be, as I said, a matter of policy. I also understand 
that the directions could include the provision of guidelines to the board about the broad parameters that the 
government says it should work within in terms of choosing investment instruments.  

Mr W.J. JOHNSTON: I seek one additional piece of information from the Treasurer. Would he be able to 
direct, as a matter of policy, that the administration of the fund be outsourced? 

Mr C.C. PORTER: If that were a government policy that were adopted, it would be adopted by consultation 
with the board, a discussion with the board and with an ongoing process with government and the board. It is not 
inconceivable that if the board resisted government policy in that respect that we could give a specific direction 
on that policy to ensure that the policy was adopted. Therefore, I think the answer to the member’s question is 
ultimately yes. 

Clause put and passed.  

Clause 25 put and passed. 

Clause 26: Section 38 amended — 

Mr W.J. JOHNSTON: I seek clarification on the amendment to section 38 of the principal act. Clause 26(3) 
will delete section 38(3) and insert a new section 38(3), but I cannot see any difference between the words that 
are to be deleted and the words that are to be inserted. I wonder whether I have missed something, and I will stay 
on my feet until the Treasurer works it out.  

Mr C.C. Porter: Just give me a moment to read it, member. 

Mr W.J. JOHNSTON: Again, this is actually the member for Nollamara — 

Mr C.C. Porter: Sorry, just by way of interjection, what is deleted is — 

(3) Regulations cannot be made if they — 

(a) reduce the amount of a benefit that — 

(i) accrued or became payable before the regulations came into operation; or 

Mr W.J. JOHNSTON: No. I am referring to clause 26 of the bill. On page 11 of the bill it states that 
clause 26(3) will delete section 38(3) of the principal act. Section 38(3) of the act, the regulation power, is on 
page 26 and states that “Regulations cannot be made under subsection (1) if they reduce the amount of a 
benefit”. 

Mr C.C. Porter: You’re saying that we’re inserting something — 

Mr W.J. JOHNSTON: Something that is apparently identical. Unless I am missing something, it appears to me 
to be the same. 

Mr C.C. Porter: The advice of parliamentary counsel, which I will read to the member, is that this is a 
consequential amendment to the act resulting from deletion of the part 5 heading and the restructure of the act. 
Therefore, whatever consistency of drafting parliamentary counsel engages in might even have something to do 
with the electronic format. The member is right, but there is a reason. 

Mr W.J. JOHNSTON: Okay, fair enough. Clause 26(8) on page 15 of the bill states that it will “delete section 
38(9) and (10)”, but there does not appear to be a section 38(10) in the act. 

Mr C.C. Porter: I have a marked-up copy that I received after the member asked his question that states 
subsection (10) is deleted. Section 38(10) reads — 

In this section each of the following terms has the meaning given in the Family Law Act 1975 
(Commonwealth) section 90MD — 

(a) flag lifting agreement; 

(b) payment split; 

(c) splitting order; 
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(d) superannuation agreement; 

(e) superannuation interest. 

Mr W.J. JOHNSTON: It is of no consequence, which is why I asked for the marked-up copy. However, one 
way or another, if it needs to be fixed, now might be the best time. Otherwise, if it goes to the other house, it 
would come back and we would have to look at it again. 

Mr C.C. Porter: I don’t have an explanation for that. Are you looking at a fresh copy of the State 
Superannuation Amendment Bill 2011? 

Mr W.J. JOHNSTON: Parliamentary Services provided me a copy of the act a couple of days ago. 

Mr C.C. Porter: It may be that that copy, being a hard copy, has not been updated. 

Mr W.J. JOHNSTON: Yes, that may well be true. As I say, I am only raising what appears; I am not saying — 

Mr C.C. Porter: I’ll keep an eye on it as the bill progresses through the other place. 

Mr W.J. JOHNSTON: Great. 

Clause put and passed. 

Clauses 27 to 39 put and passed. 

Clause 40: Section 6 amended — 

Mr W.J. JOHNSTON: This goes to the question of appointing external administrators to the scheme. Although 
the member for Nollamara has a very strong view against the external management of the administration of a 
fund, I do not necessarily have that view. However, can some assurance be given to the members of the fund that 
there will be some testing process to ensure that outsourcing is a better way to go? How will the members of the 
fund be assured that if a decision to appoint an external administrator is made, it will be in the interests of the 
members of the fund? 

Mr C.C. PORTER: I think the answer is yes. The process that will be followed is similar to that engaged in 
with public–private partnerships, so there will be a full public sector comparator analysis and the board will be 
involved in that process. Getting back to the member’s earlier question, it would be only in the absence of the 
cooperation of the board in that process that it may need in the finality a ministerial direction. Therefore, one 
would very much consider that what is contemplated, should that option ever become an eventuality, is that we 
would use the full suite of checks and processes that we have at the moment. The board is involved in those and 
the board, we would hope, agrees with the process that it is engaged in. 

Mr W.J. JOHNSTON: Just very quickly, will there be any part of the Treasurer’s guidelines that he would give 
to the board? To put this in context, when I was formerly an alternate trustee on a fund, sometimes the 
administrator would become the source of other outsourcing activity for the fund because it might need other 
services. As a trustee, I would say to the manager of the fund, “Don’t just use that one outsourcing provider; 
make sure that on each occasion you need the market tested for an individual service. Don’t just go back to the 
original service provider. If you’re going to use outsourcing, you’ve got to make sure that you continually test 
the market for each of the services the fund needs.” I do not expect it to be in the act, but will there be some 
acknowledgement or guideline that encourages the board, if it chooses or is directed by the Treasurer to 
outsource services, to not automatically use the same outsourcing provider to deliver other services to the fund? 

Mr C.C. PORTER: That is a very fair question. The board presently outsources investment manager functions, 
and guidelines are issued to allow that to occur within a time in which that must occur. Ultimately, because the 
Treasurer’s power to direct is both a power to direct the board to do a thing or not do a thing, the practicalities of 
a policy of outsourcing is that it will be near indistinguishable as to whether that is board policy or government 
policy. But it must be ultimately government policy; otherwise, the Treasurer would direct the board against that. 
If a board did not wish to do that and for some reason, which I think is not quite unforeseeable but is unlikely, 
the Treasurer wanted a particular function outsourced and the board did not, there could be a direction. Whatever 
outsourcing occurs, ultimately, there is a ministerial power of veto over it and the Treasurer has the power to 
direct the board with respect to the guidelines pursuant to which the outsourcing would occur. Therefore, the 
model would be the same as with investment managers. If the member’s question is about checks and balances, 
essentially that is what they are. 

Mr W.J. Johnston: Just before you’re off your feet, administration is very different from investment strategy 
and dozens of issues come up for the board that need administrative tasks. I’m just making sure that if you use an 
outsourced provider, you don’t just continue to go back to the same outsourcing provider for every aspect of 
administration, because there might be some way of testing the market and getting other issues involved. 
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Mr C.C. PORTER: Having had a short experience with the Office of Shared Services, I agree that the 
outsourcing of these types of services is complicated. Large amounts of money would be needed to make that 
occur in terms of the payments to be made to the outsources. So, yes, it is the same system that exists for 
something that is relatively simpler, but it would obviously be more sophisticated in its application. 

Clause put and passed. 

Clause 41 put and passed. 

Clause 42: Section 11 amended — 

Mr W.J. JOHNSTON: This is one of the clauses that the member for Nollamara may have raised with the 
Treasurer in some detail during the second reading debate. Effectively this clause provides the board with the 
power to set the redundancy arrangements for employees who may transfer to an external administrator. It is an 
unusual power in industrial relations for an employer to decide the conditions of an employee when the 
employee is made redundant. Is there a particular policy reason the government wants to proceed down this path, 
rather than continue with the more usual arrangements? I have no trouble with the concept of the transmission of 
business and the transmission of employment—they are pretty standard aspects of industrial law—but the idea of 
making the payment a decision of the board is a bit unusual. 

Mr C.C. PORTER: The first point I make is that the Public Sector Commissioner oversights that process. But, 
obviously, as the member for Nollamara and the member for Cannington have pointed out, this bill makes 
provisions for transition arrangements. For effective GESB employees there is an outsourcing of administration. 
The member for Cannington has noted one of the operative provisions there. Essentially that provision effects 
the same type of transition arrangements that were contemplated by members on the member for Cannington’s 
side of the house when they were in government had mutualisation been progressed. We have therefore adopted 
the same mechanics, if the member likes. I am not an expert and I do not know whether that is representative of 
20, 30 or 60 per cent of the practice in similar situations, although I would say that this situation is unique. In 
essence, the transition arrangements we have adopted, including the provision the member for Cannington has 
looked at, are the same transition arrangements that would have been adopted had mutualisation proceeded. 

Mr W.J. JOHNSTON: The Treasurer does not have to respond to what I say now and we can move on to the 
following clause. However, I will make the point that it is not the same situation. Had GESB been mutualised, it 
would have been effectively like a company being bought by another company; it is a change to the ownership 
structure of the business. This clause contemplates people moving from one employer to another employer 
whereby the functions that they are doing are being outsourced. As a former industrial officer and industrial 
organiser with the union, I can tell the Treasurer that this is not the usual procedure. The Labor Party, although it 
will not divide on this clause, places on record that its view is that this is not an adequate provision. We want to 
place on record our view that in the circumstances when there is outsourcing, ordinary industrial arrangements 
should be made, rather than these special arrangements. 

Clause put and passed. 

Clause 43: Section 18 amended — 

Mr W.J. JOHNSTON: This clause changes the power of investment. The effect of this clause is to delete the 
words “as it considers appropriate” for the board’s powers to make investments. I am not quite sure of the 
purpose of the change, given that the power of investment would always be at the discretion of the board. Is 
there a particular reason that the words “as it considers appropriate” need to come out of section 18(3) of the 
State Superannuation Act? 

Mr C.C. PORTER: This pertains to the investment strategy guidelines. These proposed amendments, which are 
amendments to both sections 18 and 19, place the state government through the Treasurer and GESB through its 
board in what is described as their appropriate roles for managing the GES fund. As things presently stand, the 
Treasurer currently has three roles: prudential regulator of the fund, employer–sponsor of the fund and guarantor 
of the fund. The Treasurer presently can manage only the risk associated with those roles by controlling or 
approving operational matters relating to the investment of the funds—for instance, giving detailed assessments 
of each investment manager. That is what the Leader of the Opposition spoke about. He said that he always took 
careful consideration of the choice of investment managers. These amendments, therefore, provide the office of 
the Treasurer, my office, with the ability to issue guidelines on the investment strategy to reflect whatever the 
government of the day regards is the appropriate risk return level of toleration—the strategy, if the member likes, 
that dictates the level of cautiousness of overall investment. It will allow the board greater flexibility on 
operational matters. It will give the government control over the investment functions by setting the general 
parameters on what the government says is the appropriate way to invest, rather than simply having the ability to 
supervise or veto the choice of a fund manager. 
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Mr W.J. JOHNSTON: I learn something every day when I open up this act and have another look at it. I 
understand that the government is managing investments on behalf of members of a defined benefit scheme, and 
clearly there are very real risks for the government in that—no question at all—but the government is also 
managing investments on behalf of members who are in an accumulation fund such as the one I am in. I 
probably did not understand on Tuesday, but I clearly understand today, the difference for the defined benefit 
scheme. I think there is also an untaxed fund. I understand all those issues much better now than I did. I can 
understand that if GESB goes out and loses $1 billion, the Treasurer will be asked a question in the house. It is 
appropriate that the Treasurer says, “Well, I tried to make sure that the investment managers were doing the right 
thing.” 

Mr C.C. Porter: Yes. 

Mr W.J. JOHNSTON: I can understand that parameter, but I do not understand why the government wants to 
go beyond that parameter. Does the Treasurer understand what I am getting at? 

Mr C.C. PORTER: I do. There has always been a level of government direction and attempted control over the 
nature of the investment portfolio. Previously, that has been achieved through governments having the ability to 
approve fund managers. That, I guess, we could describe as a fairly blunt or indirect instrument to try to control 
that situation. We can either maintain that system or go to the system that we are going to. This is a system that 
will apply to both halves of GESB. It is a system whereby we will be able to give the broad directions over the 
investment strategy, which in essence will be from the Treasurer after being advised by the Department of 
Treasury on which class of assets and in which percentages the funds can be invested by each of the parts of 
GESB. In the absence of one or either of those two mechanisms, there is no control from government because 
this obviously does not fall under commonwealth regulation. This is therefore a choice about which is the better 
method for government to exercise control over the investment strategies for the superannuation of public sector 
employees. 

Ms J.M. FREEMAN: I apologise for my absence from the chamber. It would be helpful if I could be directed to 
the clause we are considering. 

The DEPUTY SPEAKER: It is clause 43. 

Ms J.M. FREEMAN: I would have thought that the government’s previous capacity to look at fund managers 
was more about whether there was appropriate funds management. When the government is looking at fund 
managers, it is looking at them in certain areas. I am interested to know why the government is looking at the 
global aspect of funds management. I suppose it is about risk management and ensuring that there is no conflict 
of interest in all those things, given that it is a government agency. It is very different from having a hands-on 
capacity to direct the asset classes into which the funds can be distributed and invested. If the government is 
doing that, what is the point of having a board? It comes down to the whole aspect of superannuation and that the 
board makes those investments and manages that investment. If the government intends to do that, what is the 
point of having a board in the first place? The whole point is to gain the greatest benefits for members; the 
scheme is run to ensure that optimum benefits apply. I know that has been changed in the legislation, but I think 
that is definitely how it should be. If the Treasurer will effectively become the investment management arm of 
GESB, will he not place himself at risk? I do not think it is the same as having fund managers. If the Treasurer is 
going to do that, why have a board? Why does the Treasurer not just manage it himself? How is the Treasurer 
going to protect himself from risk?  

Mr C.C. PORTER: The simple way I choose to describe it is that government will always have risk and it will 
always want to exercise some caution and control over the nature of the funds management strategy and the 
spread and class of assets in the funds investment strategy. That was previously done by the executive 
government, through the Treasurer approving the appointment of a funds manager. I recently went through this 
process. In effect, the Treasurer is given information about funds managers by virtue of their past history of 
funds management and the types and classes of assets in which they regularly invest. We have determined that 
the safer and more cautionary path is to bypass a situation in which someone is picked in the expectation that 
that person will invest in a certain way, which expectation may not be met, and to go directly to a system in 
which the executive government has, if the member likes, a right of veto or control over the assets spread or the 
class of assets.  

Ms J.M. Freeman: Are you not going to use funds managers any longer? Are you going to directly invest — 

Mr C.C. PORTER: No. 

Ms J.M. Freeman: Are you still going to use asset classes and funds managers at the same time? Are you going 
to determine how the funds managers — 
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Mr C.C. PORTER: No. The system will be much the same as it is, except that there will be cooperation 
between the government, the funds managers and the board to work out the parameters that will be set. We, as a 
government, will accept that either it is a fair spread of asset classes or it is not. If we do not agree that what is 
presented after a consultative and cooperative process is appropriate in all the circumstances, we can give 
directions in that regard.  

Ms J.M. Freeman: And you are willing to take that risk?  

Mr C.C. PORTER: We see that as a substantially less risky scenario than one in which we simply have the 
power to approve the funds manager and we are at full arm’s length from anything that goes on in terms of the 
class of assets that are invested in.  

Ms J.M. Freeman: When you set investment portfolios, you set it on a broad basis for a balanced portfolio. You 
have different areas of investment. There is a long-term planning aspect to it. You allocate to the funds manager. 
That is how you do it. Is that what you intend to do?  

Mr C.C. PORTER: Under the present system, we are relying on the funds manager to determine that spread. 
We do not have a direct ability to affect that, except through the choice of funds manager. We approve people as 
funds managers with the expectation that they will invest in a way we think is appropriate. That is why the 
Leader of the Opposition said that he always took the time to carefully scrutinise the funds managers who were 
presented to the executive government for approval to ensure that they were the right funds managers, because 
once they have been approved — 

Ms J.M. Freeman: But funds managers invest funds only in the way in which you have set the allocation. That 
is how you do it. You say that you will have 30 per cent as shares, 30 per cent as fixed assets and 30 per cent as 
cash—it is a mix. Of the shares, you will have 10 per cent active shares, 10 per cent passive shares and 10 per 
cent active and passive shares, and there is alpha and beta and so on. It is all those things. You then give it to a 
funds manager to manage. Are you going to do all of that now?  

Mr C.C. PORTER: No. I understand that. Previously, all that the member has described — 

Ms J.M. Freeman: Was done by the board.  

Mr C.C. PORTER: Yes, but there was no ability for ministerial veto over it if we did not agree with what 
occurred.  

Ms J.M. Freeman: And why should there be ministerial veto? The whole point is that you do it for the benefit 
of the members. They should be doing it. The employer should not be able to veto how the return on that is 
obtained for the benefit of members.  

Mr C.C. PORTER: The more cautious approach for government is that public servants who are members of 
these funds should have someone who can be held ultimately responsible for a situation that may not be in their 
best interests. That person is the minister and, thereby, executive government. Yes, there is a risk attached to 
that, but we see that as a cautionary approach.  

Clause put and passed. 

Clause 44: Section 19 amended — 

Mr W.J. JOHNSTON: I seek an explanation of why this clause will delete the exertion of the board to 
endeavour to optimise returns. It is a technical amendment, but why would the government do it? It does not 
make any sense.  

Mr C.C. PORTER: The view has been taken between the instructors of the Department of Treasury and 
Finance and the drafters at the Parliamentary Counsel’s Office that having a clause that says that the board will 
exist for the purpose of maximising returns is completely superfluous, that it is bad drafting, and that it is 
achieved through the processes that have been put in place.  

Ms J.M. FREEMAN: Is it still the intention of the Treasurer, who will now be setting the investment strategies 
obviously with some consultation with the board, to ensure that the objective of the government employees 
superannuation fund and all its incarnations—Gold State, West State, GESB and the pension scheme—is still to 
optimise the return to members? Can the Treasurer just clarify that?  

Mr C.C. PORTER: Yes, of course. Amended section 19(1) will read — 

The Board is to formulate a strategy for the Fund. 

The board will still formulate the strategy, but the responsible minister will have the ability to approve it.  

Mr W.J. JOHNSTON: I make the point that proposed new section 19(4) states — 
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In exercising its powers under section 18 the Board is to — 

(a) act in accordance with any relevant Treasurer’s guidelines;  

We have already discussed that. Fair enough. It continues — 

(b) act so as to give effect to its investment strategy. 

This is the guts of the obligations of the board. Nowhere does it say that the guts of the obligations is to get a 
good return for members. It does not make any sense. I do not understand what the public policy issue is. I can 
argue with the Treasurer about other decisions he is making—I agree with some and not with others; that is fair 
enough—but I do not have a clue what he is trying to achieve by taking out an obligation to try to maximise the 
returns of the fund. If the Treasurer is saying that greater risks might be taken to maximise returns, that is true of 
any investment. I still do not understand. I do not imagine a superannuation fund, whether it is returning 20 per 
cent or minus 10 per cent, setting out to not optimise its return. It might not have succeeded in optimising its 
return, but surely that is the purpose it is there for.  

Clause put and passed. 

Clause 45: Section 20A inserted — 

Mr W.J. JOHNSTON: This clause inserts a new provision regarding reserves. I have learnt a lot about this over 
the past couple of weeks. I would like the Treasurer to explain the purpose of this to me. I understand that 
different funds are being administered by the board, but clearly reserving practices in accumulation funds have 
changed over time. I go back to the 1980s when superannuation was new. One of the big things was how we 
keep the reserves up in a growing fund. It was a very complex issue, because if someone said that they wanted a 
three per cent reserve ratio but their fund was growing at 20 per cent a year—or 30 per cent or even 50 per cent a 
year—it would be very difficult to keep the reserves up. Most large industry funds got rid of their reserves, so 
members were fully exposed to gains and losses on their investments. I can understand when there is a reserve 
for the defined benefit schemes. I just want to get some assurance of how this new provision is going to be used. 
I have read the report on GESB and I have read with interest and in detail all the section on the reserving policy 
and the little tables setting out the reserves. I understand quite clearly about the reserves held for the defined 
benefit scheme, but this seems to be a power that would relate to not only the defined benefit scheme. 

Mr C.C. PORTER: This, as I am instructed, is essentially the clause that aims to prevent cross-subsidisation. 
The example that has been provided to me is that when the funded liability of Gold State super went into a $339 
million deficit in 2008–09 due to the global financial crisis, the defined benefit reserves were maintained; that is, 
the defined benefit reserves of Gold State super were maintained rather than used to fund the deficit. Instead, the 
result was an increase in agency contributions to the scheme from 12 per cent of salaries to 15 per cent of 
salaries. The aim of this part of the guidelines is to ensure that when GESB members contribute to the reserve, 
those reserves can be used only to benefit members of that particular — 

Ms J.M. Freeman: Is that only for GESB and Gold State, though? 

Mr C.C. PORTER: Yes, that is the example in this circumstance. 

Ms J.M. Freeman: So will the reserves be used only for GESB’s Gold State and pension schemes, which is 
where you have your unfunded liability? 

Mr C.C. PORTER: The reserves in any scheme, yes. I will give another example. If someone has contributions 
paid by West State super members to reserves, they should not be used to subsidise scheme costs of other 
schemes such as GESB superannuation or retirement products. That is what this clause prevents. 

Ms J.M. FREEMAN: The member for Cannington can correct me if I am wrong, but there was a time when 
superannuation organisations kept reserves. The point of reserves was that in the bad times there was a buffer on 
returns, and in good times reserves could be built up. What that meant was that there was effectively cross-
subsidisation. The people who had been in a fund for a long time were paying towards reserves. Therefore, in a 
bad time, people who had been in a fund for only a short time would end up being cross-subsidised by those who 
had been in for the long term. I understand why funds would want reserves for defined benefits, because they 
would have an unfunded liability. They would want to build up those reserves, because they would want to be 
able to reduce that reserve. 

I have a problem if those reserves are built up out of investment returns, because my belief is that all investment 
returns should go back to, basically, the benefits of the employees. I understand why it would be done for 
defined benefits. My issue is with reserves. Is it the intention of the Treasurer, in setting his guidelines in this 
area, to say that there will be reserves for the accumulation funds, because I think that having reserves from the 
accumulation funds does exactly what he said, and that means that cross-subsidisation goes on, and there should 
especially not be reserves for those funds. 
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Mr C.C. PORTER: We do not, through this legislation, through the act, tell GESB to or not to accumulate 
reserves. What we do is provide that, if reserves exist or are accumulated, there are certain ways in which they 
can be applied and cannot be applied. This clause makes the legislation compliant with the Australian Prudential 
Regulation Authority’s rules about the way in which reserves can be applied. I take the member’s point about the 
wisdom or otherwise of reserves, but that is a point more about the ability of the Treasurer to direct the 
organisation more generally. This does not prevent the organisation from establishing, or tell it that it has to 
establish, a reserve; it just says how it would be applied. 

Clause put and passed. 

Clause 46: Section 22 replaced — 

Mr W.J. JOHNSTON: I seek clarification of proposed section 22(2). It is a little complex, because it states in 
part — 

(a) ensure compliance with any relevant guidelines; and  

(b) otherwise act in accordance with section 6(2). 

Section 6, “Functions of the Board”, outlines the purposes, effectively, of the fund—that is, receive super, 
manage the fund, administer the fund et cetera. That is what section 6(2) is on about. I assume that what the 
Treasurer is trying to do with this clause is to insert a provision that says that the board should have costs of 
administering the fund borne by the members who generated the costs and return the benefits of the fund 
proportionally to the contribution to the fund. I just wonder whether that is actually what is said in these words. 

Proposed section 22(1) states that the board is to allocate — 

(a) earnings derived from the investment of the Fund; and 

 (b) the costs of managing and administering the Fund and the schemes, 

between the schemes and where appropriate between Members. 

That is, proportionally. Proposed section 22(2) states— 

(2) In allocating earnings and costs under subsection (1) the Board is to — 

(a) ensure compliance with any relevant guidelines; and 

Fair enough; but we do not know what the guidelines are, although we can imagine what they are. I am not 
disputing the guidelines. It continues — 

(b) otherwise act in accordance with section 6(2). 

It does not actually say that the costs and benefits for the fund should be accrued to the people in proportion to 
their contribution. I just wonder whether this wording is adequate.  

Mr C.C. PORTER: The member is quite right. This is a provision that is meant to stop the cross-subsidisation 
of costs. If there is a cost attached to the development of a new product for accumulation members, the 
accumulation members should bear that cost rather than it being the spread; the member is quite right. The 
member’s point is that the wording—I am following through a chain here of proposed section 22(1)(b) and then 
the final part—would read — 

(1) The Board is to allocate — 

 … 

(b) the costs of managing and administering the Fund and the schemes, as 

between the schemes and where appropriate between Members. 

The member’s point is that that does not mean fairly between schemes or proportionally between schemes. 

Mr W.J. JOHNSTON: Not automatically. Proposed section 22(2) states what the board needs to consider in 
doing that, but it does not say “equity”. Does the Treasurer know what I mean? 

Mr C.C. PORTER: All I can say is that I will look into that, but my presumption is that parliamentary counsel 
have used that form of words because it carries the meaning that the member and I think it should carry. I have 
every confidence that parliamentary counsel know that that is the case. I will double-check. The absence of a 
word such as “equity”, “fairness” or “proportionally” does not mean that that form of words does not carry that 
meaning. 

Mr W.J. JOHNSTON: If that is the case, we are all happy, I think; I am happy anyway. 

Ms J.M. FREEMAN: I would like advice from the minister on where it would not be appropriate between 
members. The basis of what we were talking about is that, if people have earnings derived from investments, 
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obviously a small part of that cost—usually a percentage cost—comes from those earnings to pay for the 
administration. We are saying that that would be done fairly, evenly and equitably between schemes. I want to 
know in what circumstances it would not be appropriate between members. I have never had a situation of 
dealing with a defined benefit along with an accumulation fund. That seems cause for concern to me in terms of 
how it would be allocated. The Treasurer has given assurances to the member for Cannington that that would be 
done fairly and equitably and in proportion to the earnings that would have been derived from the funds invested 
by each member through their employer. I want some understanding of the intention of that clause and 
circumstances in which it would not be appropriate.  

Mr C.C. PORTER: We might have solved a small drafting mystery. On page 23 of the amending bill, clause 46 
inserts a new section 22. Proposed section 22(2) reads —  

In allocating earnings and costs under subsection (1) the Board is to — 

(a) ensure compliance with any relevant guidelines; and — 

Obviously that is the ability we have to ensure the equity the member is talking about is maintained — 

(b) otherwise act in accordance with section 6(2).  

Section 6(2) is an existing provision of the act —  

Ms J.M. Freeman: Which the Treasurer has amended.  

Mr C.C. PORTER: Yes, we have. But for the purposes of section 6(2) it remains the same. It reads — 

In carrying out its functions the Board is to, as far as practicable — 

(a) act in the best interests of Members; and 

(b) ensure that Members and Employers are fully informed of their rights and obligations under 
the Act; and 

(c) ensure equity  

(i) between the Members of each scheme; and 

(ii) between the Members of a scheme and the Members of each other scheme.  

That is the drafting that does what the member sees. 

Ms J.M. Freeman: I will actually come back to that, because, for me, there is inconsistency between those two. 
In what circumstance would it not be appropriate? That is what I do not get. Why the wording “between 
schemes” and “where appropriate between members”? In what circumstances would it be inappropriate between 
members?  

Mr C.C. PORTER: In what circumstances would it be inappropriate to disproportionately allocate costs?  

Ms J.M. Freeman: It is always inappropriate to disproportionately allocate costs.  

Mr C.C. PORTER: I am not an expert in the superannuation industry but there are always exceptions to every 
rule. The member is asking: in what circumstance would it ever be fair to have cross-subsidy? There might be a 
circumstance in which one group of beneficiaries in GESB, or one group of policy holders, consent to the cross-
subsidy for a reason—maybe because they think some greater good will be served. I am not sure what example 
may exist, but obviously an exception has been put in there in case such a circumstance arose. The member 
seems to know the industry better than I do; I cannot contemplate an example myself.  

Ms J.M. FREEMAN: I do not know a defined benefit scheme; I know only one particular part of an industry.  

The Treasurer referred to proposed section 22(2)(a) and (b), and in particular he took us through section 6(2) 
which states “act in the best interests of Members”, which I suppose is what I have been talking about. My 
concern is we could have a conflict between “ensure compliance with any relevant guidelines” and the objects; 
that is, the function of the board to act in the interests of members could conflict with guidelines. The Treasurer 
is a lawyer. By including “and”, could there also be guidelines, as we have “otherwise act”? I wonder why we 
could not have in the drafting the words “ensure compliance with any relevant guidelines; and (b) act in 
accordance with section 6(2)”. Why do we need the words “and otherwise act”? It seems to give primacy to 
subsection (a). Again, I am not a lawyer, but when I read it, I suppose alarm bells go off to ask: could there be a 
situation in which the guidelines actually mean the board’s actions could be undermined in accordance with 
section 6(2)?  

Mr C.C. PORTER: I would have thought as a matter of law that one of the constraints I would have as 
Treasurer, in giving a direction to the board, would be to direct it to act otherwise than in accordance with the 
act. I do not believe that I could do that. As I said to the member for Cannington, the reality is that these 
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directions are used very, very rarely. There is usually a cooperative relationship between the minister and the 
board, although that is not always the case. I would imagine there may be differing views as to whether a 
direction, if it did manifest, was in the best interests of members. Depending on how that is concluded may mean 
that someone could have a view that a minister was attempting to direct the board to do something that was not 
in accordance with the act. I would imagine in those situations the minister would have very strong 
representation from the board. The board would come into the minister’s office, sit down, and, through the 
chairman, say that the minister has now provided these directions or these guidelines: “We believe that those 
guidelines, should we follow them, will put us in breach of section 6(2) of the act.” If such a situation 
eventuated, I think a minister would be paying very, very close attention to a board suggesting that the minister 
is attempting to direct them otherwise than in accordance with the act. That would be a very serious matter.  

Ms J.M. Freeman: But you could, could you not? Under this particular section, you could act —  

Mr C.C. PORTER: I do not believe one could. If that situation were ever litigated, and if someone sought a 
writ certiorari or an injunction against the minister to stop them from doing that, they would run the argument 
the member is running, which is to say that the minister must be prevented from making this direction because it 
is an attempt to direct the board to do something the board is prohibited from doing under the act. The board 
agrees with me; it might be the board trying to bring that action. I do not think one could be forced to do that; 
that is, I do not think the minister can direct the board ad infinitum and without any recourse to the act. It is a 
very unusual situation the member is talking about, but I just do not believe, as a matter of law, the minister 
could direct a board to act otherwise than in accordance with this piece of legislation.  

Ms J.M. FREEMAN: Let us say, for example, that to act in the best interests of members, who are fully 
informed about their obligations, the board decides it needs to embark on a publicity campaign within the public 
sector—as that is the only place it would be able to do it—and that does not appear to ensure compliance with 
relevant guidelines because there is a guideline that fees for publicity cannot be put into that. The board has a 
position that it is now acting in accordance with section 6(2) and the minister differs from that—I understand the 
two would come together and talk about it but there are a few incidents I foresee. There could be an interest 
about investment; that could be something about which the board says, “We need to invest in certain things” but 
that does not ensure compliance with any relevant guidelines. I suppose what I am trying to say is that the 
Treasurer has said that he does not believe there could ever be a situation in which these two paragraphs, (2)(a) 
and (2)(b), contradict each other. The Treasurer said that by virtue of the fact there is a board and a minister who 
would not do that, these are complementary. I want to confirm it is the Treasurer’s view, as someone who 
understands law much better than I, that these are complementary and there can never actually be a situation in 
which a guideline can be in conflict with section 6(2) and acting in the best interests of members.  

Mr C.C. PORTER: What I am certain about is that the act, which is an act of Parliament and law, takes 
precedence over a guideline. As the member would be aware, the Treasurer is required to consult with the GESB 
board prior to issuing new or amending existing guidelines; notify the issuing of new guidelines in the 
Government Gazette; and, for so long as they remain current, keep the guidelines accessible on or through a 
website maintained by the department. If the Treasurer went through that process, it is consultative and it is 
transparent, but if an argument developed that admits that process of the type or style that the member envisages, 
in which case the minister says that the guidelines are for the best interests of members, the board takes a 
different view and the board argues thereby its view should be preferred and the minister should be stopped from 
issuing those guidelines because it is contrary to the act; if they were right, they could stop the minister. 
Ultimately, that would be a difference of views about what is in the best interests of members or what is equity. 

Ms J.M. Freeman: That would be completely dysfunctional. 

Mr C.C. PORTER: It would, but it is a highly unusual situation. That is not to say that it is impossible. 

Ms J.M. Freeman: It can happen because of these two things. If it gets to that, it is dysfunctional. 

Mr C.C. PORTER: It cannot happen because of the legislation; it can happen because different personalities 
might have different views about what is in the best interests of the members. 

Ms J.M. Freeman: The legislation enables it to happen. If you just have it that the legislation acts in the best 
interests and the board — 

Mr C.C. PORTER: If the board had complete autonomy, this situation would never arise but we would have a 
range of other problems. That is not the way we manage boards and statutory authorities in Western Australia. I 
take the member’s point. If such a situation arose and both parties believed that their views were unassailably 
correct, there is no doubt that the only body that could possibly resolve the dispute is a court. I think that would 
be an unusual situation. The reality is that a fight of that nature itself would be conducted in a very transparent 
way because of the necessity to publish the guidelines in the Government Gazette. I would have thought that 
would necessitate a compromise and resolution of the issue. 
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Clause put and passed. 

Clause 48 put and passed. 

Clause 49: Section 33 amended — 

Ms J.M. FREEMAN: Proposed section 33(2)(aa) states — 

the exercise by the Board of its powers under section 6(1)(c) to select and appoint external 
administrators of the schemes and monitor their administration; … 

Does the Treasurer believe that this gives him the power to direct the contracting out to external administrators, 
and how that would work? For example, could the Treasurer put into the guidelines a restriction that the 
administrators could be only Western Australian–based or retail or industry funds? Is the exercise of the board to 
select and appoint a broad provision? Given the guidelines, is that purely an exercise of the board or can the 
Treasurer’s guidelines, which are littered throughout this clause, have an impact on the board and its power? Is 
this simply a process that gives the board the head of power to externally contract the administration of a fund? 

Mr C.C. PORTER: The board already has the powers to outsource and it has utilised those powers in the past. 
The purpose of the proposed section to which the member refers is that there is a power to provide for guidelines 
if the board chooses to outsource major functions. The board already has that power. It exists and it has been 
utilised. That remains unaffected. The proposed section provides guidelines if the board is determined to utilise 
that power in a different way in the future to outsource major functions. 

Ms J.M. Freeman: They are the Treasurer’s guidelines. 

Mr C.C. PORTER: In those circumstances, the board seeks guidance from the Treasurer about how to approach 
the outsourcing and what matters it should take into consideration. As the Treasurer, I could direct it to not do 
that if I wished. Are the guidelines the minister’s guidelines? Yes. 

Ms J.M. Freeman: It says that the Treasurer may, after consulting the board, issue written guidelines to be 
followed. 

Mr C.C. PORTER: I will address what I presume to be the member’s concerns. This clause does not give the 
board any more power to outsource. It neither gives it a freer hand nor tells it to outsource. That power exists and 
it may or may not be utilised in the future. If it is utilised, it is utilised pursuant to the Treasurer’s guidelines, 
which are developed after consultation with the board. The overarching power, as with all these types of 
statutory authorities, is to direct the board to not do that. 

Ms J.M. Freeman: That is not my concern. My concern is that the Treasurer is given the power to dictate to the 
board how that will occur. The Treasurer could say that if you are going to deal with administration, you can 
only go with retail funds or use a Western Australian administrator. Do the guidelines give the Treasurer the 
power to establish guidelines that, if you did something like that, we would want to argue the propriety of in this 
place? 

Mr C.C. PORTER: The board would always be constrained in its decision to outsource by the act and by its 
responsibility to act in the best interests of members. 

Ms J.M. Freeman: I am asking about the Treasurer’s guidelines. 

Mr C.C. PORTER: Yes, but it goes back to the previous point I made: the board and the Treasurer will be 
constrained by the act. The board and the Treasurer will develop the guidelines together, although ultimately 
they are the Treasurer’s guidelines. I am not sure how that differs from the present ability to outsource. 

Ms J.M. Freeman: You don’t give the guidelines; they can just outsource, can’t they? 

Mr C.C. PORTER: As I understand it they can, within the confines of the act. 

Ms J.M. Freeman: It is giving you a role where you never had a role before. 

Mr C.C. PORTER: The executive government of the day and I are given a greater role in a very important 
decision, and a very important policy decision. 

Ms J.M. Freeman: Is it the government’s intention to make it so that you can go only to external administrators 
that are retail? 

Mr C.C. PORTER: No. I have not sat down with Department of Treasury officials to devise a plan of that 
nature. If that were to occur, that would become very transparent very quickly and no doubt debate would ensue. 
There are no plans of that nature on foot. 

Ms J.M. Freeman: How does it become transparent? Would you have to publish those guidelines? 
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Mr C.C. PORTER: I have to consult with the board, notify and issue the new guidelines in the Government 
Gazette and keep the guidelines accessible or online for as long as they remain current. 

Clause put and passed. 

Clause 50: Part 2A inserted — 

Ms J.M. FREEMAN: I raised the issue of the default fund during the second reading debate. Proposed new 
section 4A(1) states in part — 

default fund means — 

(a) in relation to an employee who is not an exempt employee, a fund prescribed by the 
regulations as the default fund for that employ; and 

(b) in relation to an exempt employee, a fund named by the Employer of that employee, 
with the approval of the Treasurer, as the default fund for that employee; 

Default funds are very important funds because, as the Treasurer would know from reading the report, many 
first-time employees sign up to the default fund. I have outlined my concerns about the need for GESB to 
maintain growth. The ability to select a default fund other than GESB would be a major concern to the ongoing 
viability of GESB’s operation. Under proposed new section 4A(1)(a), a fund can be prescribed by the regulations 
as the default fund. I am concerned that the default fund will not be GESB. Why can we not make GESB the 
default fund? Why can it be another fund prescribed by the regulations? Has consideration been given to another 
fund being the default fund? 

Mr C.C. PORTER: As the member pointed out, the default fund is critical because it fits into the scheme. 
GESB is the default fund for most public sector employees. Under section 30 of the State Superannuation Act, 
the Treasurer can allow individual public sector employers to select their own default fund other than GESB. 
That power exists and it has been utilised, I am informed, on many occasions. The provision has been exercised 
in the past and currently applies to the Water Corporation, Western Power and the port authorities, which have 
default funds other than GESB.  

Ms J.M. Freeman: They are public trading authorities. Do they use GESB or some other organisation as the 
default fund?  

Mr C.C. PORTER: Another organisation.  

Ms J.M. Freeman: What other organisation? 

Mr C.C. PORTER: I do not know; it was done well before my time. I understand the member’s concern. Her 
concern is this: she does not want a system set up under which the minister can just, by allowing individual 
agencies the ability to choose a default fund — 

Ms J.M. Freeman: The whole government! 

Mr C.C. PORTER: Indeed. But I am pointing out that proposed section 4A will allow the bill to operate under 
the present scheme. It does not change anything. The power that the member is concerned about well and truly 
exists and has been utilised in these areas, and this provision does not change that fact. This proposed section 
simply allows for the fact that that has always been able to occur.  

Ms J.M. Freeman: That is proposed section 4A(1)(a). 

Mr C.C. PORTER: Yes. 

Ms J.M. Freeman: The Treasurer said that the provisions in proposed section 4A(1)(a) already exist, and 
proposed subsection (1)(b) is new, is it not?  

Mr C.C. PORTER: It is all a new provision. 

Ms J.M. Freeman: No, no, but proposed subsection (1)(b) is a different provision from what we have had 
previously.  

Mr C.C. PORTER: We had to draft it that way because we will be giving choice of fund to individuals.  

Ms J.M. Freeman: But that will not have an impact on the default fund; that is just choice of fund; you do not 
have to have a default fund —  

Mr C.C. PORTER: The individuals will choose their default fund.  

Ms J.M. Freeman: No, no; this is about the employer choosing a default fund.  

Mr C.C. PORTER: We have to allow Western Power employees, who have a default fund that is not GESB, to 
choose to leave that fund. That is why this provision exists.  
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Ms J.M. Freeman: Can you take me through that again?  

Mr C.C. PORTER: Give me one moment.  

I think I was right the first time. The act refers to giving people choice. Where Western Power has been given the 
ability to choose a default fund that is not GESB, and an employee of Western Power chooses to opt out of the 
non-GESB default fund, the changes in this regime need to provide for that. 

Ms J.M. FREEMAN: Proposed paragraph (b) reads — 

in relation to an exempt employee, —  

I gather that is an employee who is exempt from the fund. To continue — 

a fund named by the Employer of that employee, with the approval of the Treasurer, as the default fund 
for that employee;  

I could understand it if this paragraph said “in relation to an exempt employee a fund named by the enterprise 
agreement between an employer and an employee, with the approval of the Treasurer, as the default fund for that 
employee”. That could be it, because that is something the two parties have agreed to. But this is the default 
fund. I am assuming Western Power uses a fund that is provided for in its enterprise bargaining agreement. 
Given the nature of the operation, I doubt that Western Power staff would have a fund outside GESB that the 
employer has determined. I am somewhat concerned that this provision will allow, say, Western Power, without 
the approval of all the employees in that organisation—remembering this is for the benefit of the pension fund of 
all the employees and that it is a pooled fund and, therefore, has an impact on their returns—to choose the 
default fund for its employees. It concerns me also that it can be seen as, by default, the fund of choice. Are we 
saying this is Western Power’s default fund and therefore that choice has been exercised due to its inclusion in 
an enterprise bargaining agreement? If that is the case, it is not a fund named by the employer. Why is it not 
something that is by agreement between the employer and the employees through an enterprise bargaining 
agreement? How do we ensure that it operates purely as a default fund and not as a fund that becomes, by 
default, that of choice, if the minister understands what I am saying? 

Mr C.C. PORTER: It is as clear as mud!  

I have approached this by working backwards from the existing section 30 of the State Superannuation Act. 
Section 30(2) reads — 

An Employer may make superannuation contributions for persons who work for the Employer to a 
superannuation fund or scheme other than —  

It lists the points, and continues — 

… if and only if the minister and the Treasurer have approved the making of those contributions.  

That is the power that exists.  

Ms J.M. Freeman: That is us; we fit into that section.  

Mr C.C. PORTER: “Us” being?  

Ms J.M. Freeman: Members of Parliament.  

Mr C.C. PORTER: Yes. I sometimes do not feel the collective spirit as much as I should!  

The exempt employee is the person for whom the Treasurer gives approval to the employer to use a different 
fund. The exempt employee exists. The power to so exempt the employer and thereby have an exempt employee 
now exists. This bill will amend section 30—I am jumping ahead but it explains the point the member is 
making—by adding, after proposed section 30(2), proposed section 30(3A), which reads —  

An Employer may make superannuation contributions in accordance with section 4B(2) for persons 
who work for the Employer to a superannuation fund or scheme other than — 

(a) a scheme under this Act; or 

(b) a superannuation scheme or fund established in accordance with subsection (1); or 

(c) a superannuation scheme or fund established before 28 December 1989.  

Ms J.M. Freeman: You’ve lost me. I am looking at the marked-up document now. 

Mr C.C. PORTER: I am on page 23.  

Ms J.M. Freeman: We have just done proposed section 30(2). 

Mr C.C. PORTER: I have just read proposed section 30(2) and proposed section 30(3A) will be substituted.  
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Ms J.M. Freeman: Yes. 

Mr C.C. PORTER: I take proposed section 30(3A) to mean that if those people who are in Western Power or 
one of those other organisations I spoke about or, indeed, I guess, members of Parliament, want to choose out of 
our mandated fund, we can do so once this legislation is passed. This contemplates that situation.  

As I said, the power already exists for the Treasurer to exempt certain parts of government from using GESB, 
and Western Power is one. 

Ms J.M. Freeman: People will have choice.  

Mr C.C. PORTER: Yes. Well, the employer will have a choice of a different default fund.  

Ms J.M. Freeman: No, no.  

Mr C.C. PORTER: I am describing to the member the present system. Proposed section 30(3A) reads — 

An Employer may make superannuation contributions in accordance with section 4B(2) for persons 
who work for the Employer to a superannuation fund or scheme other than — 

(a) a scheme under this Act; or 

(b) a superannuation scheme or fund established in accordance with subsection (1); 

As I understand that provision—my advisers will correct me if I am wrong—it will allow employers to abide by 
their employees’ choice.  

Ms J.M. Freeman: Why do employers need to abide by their employees’ choice if there is individual choice for 
a default fund? I do not understand that.  

Mr C.C. PORTER: Because the employer moves the money.  

Ms J.M. Freeman: If it is about activating choice, I get that. But if it is a default fund, it would be only a fund 
that the whole organisation has agreed to, which is administratively why you want it, and it would be agreed to 
in an enterprise bargaining agreement. It would not be the employer who determined it. 

Mr C.C. PORTER: But the way that the act operates as a whole is that if the Treasurer has not given an 
exemption, the employer, the Department of Education, pays employee superannuation amounts into GESB. If 
the Treasurer has given an exemption, the employer, Western Power, pays employee superannuation amounts 
into whatever is the alternative fund. We want to allow the individual employee, whether they are employed by 
the Department of Education or Western Power, to be able to choose out. To allow that to occur we also have to 
empower the employer to send the money to a fund other than that one, which is either GESB or the default fund 
that the Treasurer has approved. They are not authorised to do it. 

Ms J.M. FREEMAN: People are authorised to do that outside of the fund because they have made a choice 
outside of the public sector. That is not the default fund; the default fund is what it would be if that choice was 
not made. The Treasurer is allowing someone to choose to go outside of the fund, and I get that, but the default 
fund applies when the choice is not exercised. If choice is not exercised, the default fund should, of itself, not be 
something that the employer chooses; it should be to the benefit of the whole pool of the workforce, because 
there are administrative costs and all that sort of stuff. I do not have a problem if Western Power has a default 
fund or a fund that was established under an enterprise bargaining agreement; I have a problem with the 
employer, with the approval of the Treasurer, setting the default fund for the employee. The fund should be 
named by the enterprise agreement — 

Mr C.C. PORTER: I have an answer, I think! At the moment a public servant has to be with GESB; they have 
no choice. As I understand it, in a very rare set of circumstances, we have given Western Power and others the 
ability, as employers, to not use GESB as the default, but to use another superannuation service. For argument’s 
sake, let us call it Nurses — 

Ms J.M. Freeman: Let’s not; let’s call it Cbus.  

Mr C.C. PORTER: We will call it Cbus! 

Ms J.M. Freeman: Yes, that’s good; because that’s who it probably is! 

Mr C.C. PORTER: The rules at the moment are that any individual employer could not send its money to a 
fund other than GESB. We have to imagine that Cbus — 

Ms J.M. Freeman: I see what you are saying. 

Mr C.C. PORTER: There is no choice out, right? 

Ms J.M. Freeman: I see what you’re saying. If someone comes into the fund and they do not — 
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Mr C.C. PORTER: I can explain this. At the moment, the relationship between the Department of Education 
and GESB is such that the teacher cannot have superannuation paid to any other fund apart from GESB. When 
we have substituted GESB through ministerial authorisations so that the relationship has changed—the 
relationship is now between Western Power and Cbus—the same thing applies; that is, the employee cannot get 
out of Cbus. 

Ms J.M. Freeman: I see what you’re saying. The employee can’t get out of Cbus; that becomes the default fund.  

Mr C.C. PORTER: No, because the same capture rules that exist for GESB and the Department of Education 
exist for Cbus and Western Power. When this legislation comes in, the employee of Western Power may say that 
they do not want to be with Cbus anymore, just like the state school teacher does not want to be with GESB, and 
these provisions allow that person to choose out and authorise the employer — 

Ms J.M. Freeman: To make Cbus the default fund. 

Mr C.C. PORTER: No, Cbus is the default fund, but the bill authorises the employer to allow an employee to 
not use Cbus.  

Ms J.M. Freeman: That is not what it says. 

Mr C.C. PORTER: It is what it says in combination with the provision that we were reading earlier; it does not 
change anything.  

Ms J.M. Freeman: It effectively makes Cbus the default fund, for example. 

Mr C.C. PORTER: Cbus is already the default fund. The provisions allow someone who does not want to use 
that default fund, and who is a Western Power employee, to choose their fund; they could choose GESB or they 
could choose — 

Ms J.M. Freeman: No they can’t; remember you can’t choose into GESB! 

Mr C.C. PORTER: A public servant could, but they could choose nurses super, HESTA or whatever.  

Clause put and passed. 

Clauses 51 and 52 put and passed. 

Clause 53: Section 30 amended — 

Mr W.J. JOHNSTON: This will be the last thing, obviously, because it is the end of the bill. I will not take very 
long. I just seek clarification. Is it correct that proposed section 4B(2) is the provision that allows a person to 
choose out?  

Mr C.C. Porter: We are just looking for the appropriate clause; which clause was that? 

Mr W.J. JOHNSTON: I am looking at clause 53, page 30 of my copy of the bill.  

Mr C.C. Porter: I see it; we are referring back to section 4B(2). 

Mr W.J. JOHNSTON: The provision in 4B(2) that allows people to choose. 

Mr C.C. Porter: Yes, that is correct. Proposed section 4B(2) reads — 

Where subsection (1) requires an Employer to make contributions for an employee, the Employer must 
pay the contributions to — 

… a chosen fund … 

Yes, that is the clause that compels the employer to send the money into the new fund chosen by the employee. 
That is the choice provision. 

Mr W.J. JOHNSTON: Can they send the money to any fund except those ones listed in proposed section 
30(3A)? I do not understand. 

Mr C.C. Porter: Are you asking what this proposed section achieves? 

Mr W.J. JOHNSTON: If the Treasurer likes, yes. I am not trying to be difficult; I am trying to make sure that I 
understand. I am not quite sure what the purpose is. 

Mr C.C. Porter: I am just trying to find it on the marked-up version. 

Mr W.J. JOHNSTON: It is page 22 of the marked-up version. Under proposed section 4B(1) the employer has 
to pay so that it does not get a superannuation guarantee charge. If there is an SGC—if they are earning more 
than $450 a month—the contribution must be paid to the chosen fund of the employee or the default fund. Surely 
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the proposed section should read “An Employer may make superannuation contributions … either to the scheme 
act or the chosen fund”.  

Mr C.C. Porter: Are you saying that it looks like a duplication of proposed section 4A? 

Mr W.J. JOHNSTON: I am no lawyer, and I appreciate that there are clever people doing these things and I am 
not trying to say that they have not got it right. I do not mean that disrespectfully in any way. I am being 
genuine, because sometimes I do not get things right, but I am not quite sure what is being said in this clause, 
having read proposed section 4B(2). 

Ms J.M. Freeman interjected. 

Mr W.J. JOHNSTON: The member for Nollamara is interjecting on me asking, whether the problem is that it 
says “a scheme other than”. 

Mr C.C. PORTER: I think it is right. Proposed section 4B(2) states — 

Where subsection (1) requires an Employer to make contributions for an employee, the Employer must 
pay the contributions to — 

(a) a chosen fund for the employee; or — 

That is the choice provision — 

(b) if at the time the contribution is paid there is no chosen fund for the employee, the 
default fund. 

Mr W.J. JOHNSTON: But do these words then not mean that they cannot pay it to GESB? Because proposed 
section 30(3A) states — 

An Employer may make superannuation contributions in accordance with section 4B(2) for persons 
who work for the Employer to a superannuation fund or scheme other than — 

(a) a scheme under this Act; 

If the default fund is GESB, how does that work? I do not understand the provision. 

Mr C.C. Porter: It is the same issue about exempt funds. 

Mr W.J. JOHNSTON: Yes, but proposed section 4B(2) is the provision being created to let people make 
choices, is it not? 

Mr C.C. Porter: That is right, but proposed subsection (3A) will sit inside section 30 of which subsection (1) 
states — 

An Employer may establish a superannuation scheme or fund for the benefit of persons who work for 
the Employer … 

We have read proposed section 30(2), which is the scheme that allows the Treasurer to exempt.  

Ms J.M. FREEMAN: I was very interested in what the member for Cannington was saying and wish him to 
continue. 

Mr C.C. PORTER: A scheme under this act will be either GESB or the schemes that have replaced GESB for 
those agencies I have exempted. It says that one of the exempt employers may make superannuation 
contributions to a scheme other than GESB or the exempt scheme. It just allows the employer to give choice to 
the Western Power employee. 

Mr W.J. Johnston: Sure—can you just stay on your feet—but the problem I have is that the provision in 
proposed section 4B(2) states “a chosen fund for the employee”, so they’ve chosen whatever fund, “or if at the 
time the contribution is paid there is no chosen fund”, so it goes to the default fund. But you can’t pay it into the 
default fund if the default fund is GESB because it says “other than”. 

Mr C.C. PORTER: What the member has said raises for me the question whether a public servant who was 
excised from GESB because they worked for Western Power could then choose back into GESB. 

Mr W.J. Johnston: No, this is a person who is given the right to choose but does not choose—that is, proposed 
section 4B(2)(b). Do you see what I’m saying? It states “if at the time the contribution is paid there is no chosen 
fund for the employee”, so they’re entitled to make a choice, but if they haven’t, the default fund applies.  

Ms J.M. Freeman interjected. 

Mr W.J. Johnston: But what happens if the default fund’s GESB? 
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Ms J.M. Freeman interjected. 

Mr C.C. PORTER: That is right, because GESB is not Western Power’s default fund. 

Ms J.M. Freeman: So Western Power can’t choose to have GESB. 

Mr C.C. PORTER: That is the issue that arises and — 

Ms J.M. Freeman: Western Power can’t choose to have GESB and the individual might not be able to choose, 
so there are two issues there. 

Mr C.C. PORTER: I think there is that issue; I am not sure that there is the first issue. But there is certainly the 
issue of the situation of Western Power, which has been exempted and uses Cbus. We would allow a Western 
Power employee to choose out of Cbus but could they choose in to GESB because they are a public servant? I do 
not know the answer to that question; I had assumed that they could choose in. 

Mr W.J. Johnston: I don’t want to delay the chamber too long on this and perhaps I could get advice from your 
people afterwards — 

Mr C.C. PORTER: I can get the member written advice, if he would like. 

Mr W.J. Johnston: The way I read the wording is that Western Power was covered by existing section 30(2), 
but proposed section 30(3A) is, as I understand, to take account of people who are given choice. But the choice 
clause, proposed section 4B(2), includes people who are entitled to choice but do not exercise it and then I’m not 
quite sure how those words work. But let’s not delay the chamber any longer. 

Mr C.C. PORTER: I will consult with the drafter and get back to the member on that. 

Ms J.M. Freeman: With both of those questions; his question, which is the major default one, and your example 
that you used, which doesn’t look like it would work under here. They wouldn’t have a choice to go back to 
GESB. 

Mr C.C. PORTER: I can find answers to both those questions. 

Clause put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Treasurer), and transmitted to the Council. 
 


